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IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS- 16/2017 

u/s- 5 of Explosive Substance Act 

THE STATE OF ASSAM              --------     Nb Sub. Pradeep B (Informant). 

-Vs- 

SRI ATUL SWARGIARY             --------     Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr R. Sarmah                          : Ld Addl. PP for the State. 

(2) Mr T. Basumatary                    : Ld Defence Counsel. 

EVIDENCE RECORDED ON               : 11.07.17, 01.08.17, 31.08.17,  
                                                   06.10.17 & 28.11.17. 
ARGUMENTS   HEARD ON               : 11.12.2017. 

JUDGMENT DELIVERED ON             : 13.12.2017. 

J U D G M E N T 

1.             The brief facts of the case leading to the prosecution of the accused 

Sri Atul Swargiary is that on 22.06.2016 one Nb Sub. Pradeep B from Army 

Camp Borrengajuli lodged an ejahar with the O/C Tangla PS stating that on the 

tip off intelligence input regarding presence of one NDFB(S) Cadre at Kukurketa 

village, an operation was launched by them alongwith police representative from 

Tangla PS on 21.06.2016. Then at about 12:00 hours one NDFB(S) cadre 

namely, Sri Atul Swargiary was apprehended alongwith one hand grenade, NDFB 

money receipt Booklet, one bike, one Samsung Mobile handset and one Airtel 

SIM Card. The ejahar was lodged and the apprehended person was handed over 

to the O/C, Tangla PS alongwith the seized materials. Hence the case 

2.          On receipt of the ejahar, Tangla PS Case No-81/2016, u/s-387 IPC, 

R/W Sec. 5 of E.S Act, R/W Sec. 10/13 UA(P) Act was registered against accused 

Sri Atul Swargiary. Investigation into the case was commenced and after 



STATE OF ASSAM   -Vs-  SRI ATUL SWARGIARY 
 

Page 2 of 6  in    Sessions-16/2017 
 

completion of usual investigation, Charge-sheet u/s-5 of E.S Act was submitted 

against the accused Sri Atul Swargiary, to face the trial. 

3.          In due course, the case was committed to the Court of Hon’ble 

Sessions Judge, Udalguri by the ld CJM, Udalguri and then the case was 

transferred to this Court for trial. 

4.         Trial of the case was commenced. The accused appeared before the 

Court to face the trial. After hearing both the sides and perusing the case 

record, charge in writing u/s-5 of E.S Act was framed against the aforesaid 

accused person. On being read over and explained the content of the charge 

u/s-5 E.S Act, the accused pleaded not guilty and claimed to face the trial. 

5. Points for Determination:- After considering the materials on record, I 

have found only the following point for determination- 

                 Whether on 21.06.2016 at about 8 pm at Kukurketa village under 

Tangla PS, the accused Sri Atul Swargiary was found in possession 

or under his control one hand Grenade (No-36), which is an 

Explosive Device, by the Army personnel of Borragajuli Army Camp 

during search operation, under such circumstances as to give rise 

to a reasonable suspicion that he were in possession or control of 

the same not for a lawful object? 

6.    During the trial, the prosecution side examined only 4 (four) witnesses 

namely, Smti Binita Boro as PW-1, Sri Benudhar Narzary as PW-2, Sri Geremsa 

Boro as PW-3, Smti Maidangshri Goyari as PW-4, Sri Jatindra Boro as PW-5, Sri 

Pranjal Boro as PW-6 and SI Sri Jagat Narzary as PW-7. The prosecution side 

exhibited the Ejahar as Ext-1, Seizure List as Ext-2, Sketch Map of PO as Ext-3 

andCharge-sheet as Ext-4.The attendance of vital PWs i.e. the army personnel 

could not be secured by the prosecution despite sending WT messages again 

and again. As such the ld Addl. PP submitted that there is little chance of 

securing the attendance of Army personnel. So considering the nature of 

evidences adduced by other PWs and the failure to secure the attendance of 

vital PWs like informant, the prosecution evidence was closed upon verbal 
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prayer from the prosecution side. The accused was examined u/s-313 Cr.P.C, 

wherein his stand was of total denial. The accused declined to adduce defence 

evidence. I have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.          To determine the above-mentioned point and to reach a judicial 

decision on the same, let me now adumbrate the germane evidences on record. 

8.                 Before starting the appreciation of evidences of PWs, let me refer to 

the arguments advanced by both the sides. The ld Counsel for the accused 

submitted that the prosecution has failed to prove the recovery explosive 

substance (grenade) from the possession of the accused. The ld Counsel further 

submitted that there is no evidence to show that the seizure was made in 

presence of independent witnesses as required u/s-100 Cr.PC. The ld Addl. PP 

submitted that the prosecution has been able to establish its case. 

9.    In Amsor Ali –Vs- State of Assam [(2006)3 GLR 843], the Hon’ble 

Gauhati High Court while dealing with a case of recovery of firearm observed 

that it is mandatory that while conducting house search, police ought to ensure 

attendance of two or more independent witnesses of the locality whenever such 

witnesses are available. 

10.           In Vasanta Sampant Dupare -Vs- State of Maharashtra [(2015) 

1 SCC 253], the Hon’ble Apex Court observed that so far as possible, the 

prosecution ought to examine independent credible witnesses to prove search 

and seizure of material objects from the accused person.  

11.     Such being the position of law, let me now scrutinize the evidence on 

record to determine as to whether the prosecution has been able to prove 

seizure of Hand Grenade from the possession of the accused person. 

12.            If the evidences of the PWs are appreciated, it can be seen that PW-1 

stated that the accused was picked up by the army when he was taking food in 

her house. PW-1 admitted that nothing was recovered from the accused by the 

army. PW-1 also admitted that the accused has no link with NDFB or any other 
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extremist organization. PW-2 stated about his ignorance as to why the accused 

picked up by the army. PW-3 admitted in his cross-examination that nothing was 

recovered by the army from the accused. PW-3 also admitted thatpolice 

personnel were not there with the army. PW-4 also admitted in his cross-

examination that nothing was recovered by the army from the possession of the 

accused.  Gaonbura (PW-6) stated that he did not know anything about recovery 

of anything from the possession of the accused. PW-6 admitted that he was not 

called by the army at the time of picking up the accused by the army. PW-6 also 

admitted in his cross-examination that nothing was recovered by the army from 

the possession of the accused. IO (PW-7) admitted in his cross-examination that 

he seized the grenade from the informant and not from the accused. PW-7 also 

admitted that he was not with the army at the time of alleged recovery of the 

grenade from the accused. So, it is seen that none of the PWs deposed that they 

had seen the recovery of the hand grenade in question from the possession of 

the accused. 

13.        As stated above, there is no independent witness to show that the 

seizure of grenade was made from the accused. Even the army officials including 

the informant, who allegedly nabbed the accused with the grenade, could not be 

examined. The examination of army officials could have brought some life into 

the prosecution case. In the instant case, the army officials moved out of 

Udalguri as routine movement and as such WT message was issued through 

appropriate authority but no response was received as in other cases involving 

army personnel as witnesses. No return WT message has been received seeking 

time etc. As such the Court had no option but to close the prosecution evidence. 

14.          On the face of the aforesaid appreciation of evidences vis a vis the 

facts in hand, the penal liability cannot be fastened upon the accused person. 

There is no iota of materials showing that the accused was found in conscious 

possession of explosive substance (grenade). The principle of criminal 

jurisprudence is that the prosecution has to prove its case beyond reasonable 

doubt and in case of any doubt, the benefit of doubt has to be given to the 

accused person. The aforesaid appreciation of evidences of PWs led me to hold 
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that the prosecution has failed to prove beyond reasonable doubt that the 

accused Sri Atul Swargiary was found in conscious possession of prohibited 

explosive substance (grenade) illegally. Hence, the point in hand is decided 

against the prosecution 

15.         On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Atul Swargiary beyond reasonable doubt. As such, 

the accused is acquitted of the charge levelled against him. So, the accused be 

set at liberty forthwith. 

16.        The bail-bond for the accused would remain in force for the next six (6) 

months in view of Sec. 437-A Cr.P.C. 

17.      Let a copy of the judgment also be sent to the District Magistrate, 

Udalguri as per Section-365 Cr.P.C. 

18.      Given under my hand and seal of this Court on this 13th day of 

December, 2017.                        

 

                                                            

                                                                  (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                     Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                  : Smti Binita Boro; 

          II) PW-2                                  : Sri Benudhar Narzary; 

 III) PW-3                                 : Sri Geremsa Boro; 

          IV) PW-4                                  : Smti Maidangshri Goyari; 

          V) PW-5                                   : Sri Jatindra Boro; 

          VI) PW-6                                  : Sri Pranjal Boro & 

          VII) PW-7                                 : SI JagatNarzary. 

2.   PROSECUTION EXHIBITS-            

            I) Ext-1                                   : Ejahar; 

           II) Ext-2                                   : Seizure List;  

           III) Ext-3                                  : Sketch Map of PO & 

   II) Ext-4                                     : Charge-sheet.  

3.    DEFENCE WITNESSES                      : Nil. 

4.    COURT WITNESSES/EXHIBITS          : Nil.                        

 

                                                             (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                        Asstt. Sessions Judge, Udalguri, Assam 

 


